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cnW~~~~~~~:rcr cffifT t m a s« 3ran ufa zuenfenfa
Rt aarg mg en 3rf@era,rt at 3fl qr gr)eur 3maa uga a rat ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~mcB"R cpf TR)'!fflJT .~
Revision application to Government of India :

(1) a{hr snaa grc 3rf@)fa, 1994 cBl' \;/Rf 3@c'f -;:fm ~ ~ ~ cf> 6fR i putara
\;/Rf cBl" ljl:f-1;/Rf cf> 7em uvga siafa galerur an)aa 3efl . x=rfmr, ~ ~. furn
+inraa, rGra far, #heft #ifr, #Rta taa, ir mf, { fa. 110001 cf>1' cBl' ~Reg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=jffi" cBl' TR aa ca fl zrf aran fa# aruetm 3FlT c/?1'1-8114 if
m fcRr)- •fJ

0-s1111x ~ ~ •fJ0-sPII-< if ·l=fR1 ~ ~~ 1=Jl1f if, ?:!T Wffl~ <IT~ if :crrg
ae fhsdl arar lf m ~ 'fl0-s1111-< if ir mr l ufaa hr g{ sh

(ii) In case of any loss of goodswhere the loss occur in transit from a factory to a
warehouse or to another factory _.or, ,fr9r~{ s.,;,'';}~'\(arehouse to another during the course of
processing of the goods in a war~.~_:?·~~f~!. TS~~?{)whether in a factory or in a warehouse.
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(cf?) 'l-"I"ffi'f * <ITITT ~~ m ~~ if f.mf~ lCflcif tN "lTT lCflcif * fcrfrrrfuT if ~ ~~ lCflcif tN
~~ cfi fm: cfi l=!J1IB if \Ill" 1'fffif cfi are @fl zrg artfaff ? I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty·.

sift snaa #6l snrea capar f cit sh fez mu a { ? sih ht am2 ca) g
tlffl "Cfci 00 # grR@ srgaa, 3rfta a err ufRa cIT tP'm lR m fffG if f@a sf@erfraa (1.2) 1998
tlffl 109 IDxT ~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ab!ta 6nra zcn (74t) Para, 2001 cfi 00 9 cfi 3@l"IB fclPJfcfl'c ~ ~ ~-8 if Gl°
4Reii i, ha arr # uf am?r hf feat4 lffi1 cfi '%1'< ~-~ "(fci ~ ~ c/5T
at-at ufiierRa 3maa fur Gm an@gt Ur arr nraT ~- c!>f ~ * 3@l"IB t1m
35-~ if~ ~ cfi :f@R ?qd mrr tr-6 rear at uR ft eh afez] 0

(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date ·on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

Rf3mdza # arr rgi via+aa ga Gara a) zu au an gt at u) 2oo/- tfu:r 'lj1TTfR
at arg jt uisi viva van va ala curer "ITT ID 1 ooo/- c/5T ffi :f@R c/5T ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

9la gr<ca, 4tr arar yea vi hara 3r4)#ha =urn[erau a m'ff 3f(.T@:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) @tu surer zrcn 3r@fa, 1944 c/5T tlffl 35-.fr/35-~ cfi 3@1"@ :

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfd~Rm1 cf~ 2 (1) cp i aa 3rar 3rcarat al ar4la, ar@tat # mu j 'fWIT ~
#tu snra zn y hara r4l#ha nratfrawr (free) al af?a ±fa qfeaa
as«nar 2"+1I, sq3ml€f] i4a7,34ual ,fry+F,34Iara --sooo4

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2

nd
floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1 ,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch• of any nominate
public sector bank ofthe place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) rf? z 3mer i a{ sr2ii an arr e ? at rat pa aitr a fr #t cnr 'TffiR
~ i<J" ~ fcnm \iiRl" arf; za au aha gy «ft ITn fwsrr tfcfi ffl ~ m cf>~
zrenfenf 3n@lat Inf@eaur atvaft at aha war at a 3m)a fqu Gar ?]

b

O·

(4)

(5)

(7)

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

"lillllC'lll ~~ 1970 <Tl2TT mnfmr ctr~-1 cf> 3W@ Rt/Tffif ~ 3fjf1R \Jcffi
3mraa z pa 3r?gr zqnfetf fufu qfrarl # an2grre l ya ff q .s.so tm
cnT urn,au gyen fee at ±hr afe I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

z it wife mi a,t firuta ar fut 311-: 1:jt l:IfR 3flcn~ fcnm \i'flf!T t \fJT
fr zgca, #4h snraa gen vi.hara sr4)#ha =nruf@awr (ruff2afe1) frua, +oe .~t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

ft gcan, a€tu nr gyc gi has 3nffra nafeawr (free), # uf a4tat cf>
~ T-/ ~ l=!FT (Demand) zcf ~ (Penalty) cnT 10% wf war #var 34faf ?rgreifa,
off@roar qa 'Gfl=ff 1oqlsuu ? I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

ks4tanraya sit lataa oiafa,mfrgt "afar as] l=!FT"(Duty Demanded) -
(i) section) is ±D aaeafffauf,
(ii) fernraahr2e2fee as7aft
(iii) @z#fee fail#fuaa2aft.

regs'if orfe huegfsa #l gear, srf anfaash#Ru u{ufaafurrur?.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. ·

grerr?r uf 3rfhfarur#rssiea srraryauau fa1fa gtat ii f#nu mua
k 10marustz #aaau Ra1fa gtaa aus k 104tarusl aa,flat

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." 'o~ {Ta ?Yi.!;,..
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/\ F.No. GAPPL/COM/STP/3362/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by. MIs. Sanjay Karanraj Sakaria, 15, Ashapuran

Apartment, Ramnagar, Sabarmati, Ahmedabad -- 380005 (hereinafter referred to as "the

appellant") against Order-in-Original No. CGST/WT07/HG/314/2022-23 dated 17.08.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central OST, Division VII, Ahmedabad North (hereinafter referred to as "the adjudicating
authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AEAPSI 143Q. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it, was noticed that the appellant had earned an

income of Rs. 14,46,000/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section l 94C, 1941, 194H, 1941 (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

0

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGSTIAR-V/Di
,

VII/A'bad North/TPD UR 15-16/103/20-21 dated 27.09.2020 demanding Service Tax

amounting to Rs. 2,09,670/- for the period FY 2015-16, under proviso to Sub-Section (I) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 771)a),

Section 77(1)(c), Section 77(2)& Section 78 of the Finance Act, 1994. The SCN also

proposed recovery of un-quantified amount of Service Tax for the period FY 2016-17 & FY
2017-18 (up to Jun-17). 0

4J

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,09,670/-was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 2,09,670/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; {ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

.,..,<~ {'ti \':t,; (1 )(a) and Section 77( 1 )(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was
¢ 0 . cw7,
f /~' ·y--:-·~·r.- . 7s.~
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F.No. GAPPL/COM/STP/3362/2022-Appeal

imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting
documents to the department when called for.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal along with application for condonation of delay in
filing the appeal, on the following grounds:

• The appellant is engaged in business of trading of stock market and also cloth

commission income, whereas total taxable income of commission income did not

exceed the basic taxable threshold limit of exemption during the relevant period. Out

of total income of Rs. 14,46,000/-, Rs. 9,77,820/- was received towards cloth

commission income and remaining was not a taxable income received through sale of

jewellery and not towards commission income. The same has been wrongly shown
under the head of commission.

• The appellant have also submitted a Affidavit cum declaration dated 10.11.2022,

declaring that they have total Commission income of Rs. 9,77,820/- and income of

Rs. 4,68,180/- was from Sale of Jewellery and wrongly included in commission
income,

• The appellant also submitted a letter dated 02.03.2021 received by the office of the

adjudicating authority on 03.03.2021 submitting documents for FY 2015-16.

3.1 The appellant vide their letter dated 03.04.2023, inter alia, submitted that they have

provided required documents vide letter dated 15.02.2021 and 02.03.2021 to the adjudicating

authority. They have also submitted the Income Tax Return, Form 26AS, Balance Sheet and

Profit & Loss Account for the FY 2015-16 along with written submission.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 17.08.2022 and received by the appellant on 24.08.2022. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 17.11.2022, i.e. after a

delay 9f 24 days from the last date of filing of appeal. The appellant have, along with appeal

memorandum, filed an Application seeking condonation of delay stating that the appellant

was sick and hospitalized, therefore, the appellant could not. filed the appeal well within the
stipulated time.

4.1 Personal hearing in the matter of Application for condonation of delay was held on

5



F.No. GAPPL/COM/STP/3362/2022-Appeal

4.2 As per Section 85 of the Finance Act, 1994, an appeal should be filed within a period

of 2 months from the date of receipt of the decision or order passed by the adjudicating

authority. Under the proviso appended to sub-section (3A) of Section 85 of the Finance Act,

1994, the Commissioner (Appeals) is empowered to condone the delay or to allow the filing

of an appeal within a further period of one month thereafter if, he is satisfied that the appellant

was prevented by sufficient cause from presenting the appeal within the period of two months.

Considering the cause of delay as genuine, I condone the delay of 24 days in filing appeal and
take up the appeal for decision on merits.

5. Personal hearing in the case was held on 17.05.2023. The appellant appeared for

personal hearing. He submitted a written submission during hearing. He reiterated submission

made in appeal memorandum as well as in written submission dated 03.04.2023.

5.1 The appellant vide their letter dated 17.05.2023, inter' alia, have submitted the Income

Tax Return for FY 2014-15 and FY 2015-16, P&L for FY 2014-15 and Income Ledger for FY
205-16.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period
FY 2015-16.

7. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. rt is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

6
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F.No. GAPPL/COM/STP/3362/2022-Appeal

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts and submission ofthe noticee. "

7.1 In the present case, I find that letters were issued to the appellant seeking details and
Q

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a
proper ground for raising of demand of service tax.

0

8. It is also observed that the adjudicating authority has scheduled personal hearing by

specifying 3 (three) different dates i.e. 01.08.2022, 03.08.2022 and 05.08.2022 in the single

letter / notice dated 27.07.2022. In this regard, I find that the adjudicating authority given

tlu·ee dates of personal hearing in one notice and has considered the same as tlu·ee

opportunities. As per Section 33A(2) of the Central Excise Act, 1944, as made applicable to

Service Tax vide Section 83 of the Finance Act, 1994, when a personal hearing is fixed, it is

open to a party to seek time by showing sufficient cause and in such case, the adjudicating

authority may grant time and adjourn the personal hearing by recording the reason in writing.

Not more than three such adjournments can be granted. Since such adjournments are limited

to three. the hearing would be required to be fixed on each such occasion and on every

occasion when time is sought and sufficient cause is made out, the case would be adjourned to

another date. However, the adjudicating authority is required to give one date a time and

· record his reasons for granting adjourmnent on each occasion. It is not permissible for the

adjudicating authority to issue one consolidated notice fixing three dates of hearing, whether

or not the party asks for time, as has been done in the present case.

8.1 It is further observed that by notice for personal hearing on three dates and absence of

the appellant on those dates appears to have considered as grant of tlu·ee adjourmnents by the

adjudicating authority. In this regard, I find that the Section 33A(2) of the Central Excise Act,

1944 provides for grant of not more than 3 adjournments, which would envisage four dates of

personal hearing and not three dates. The similar view has been taken by the Hon'ble High

Court of Gujarat in the case of Regent Overseas Private Limited and others Vs. Union of India

~and others reported in 2017 (3) TMI 557-Gujarat High Court.K- .crs,/.f:,)i-~~-<~}#j ;EEe\we-13>.<,%G\ ° sse 7
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8.2 In view of the above, I find that the adjudicating authority was required to give

adequate and ample opportunity to the appellant for personal hearing and it is only thereafter,

the impugned order was required to be passed. Thus, it is held that the impugned order passed

by the adjudicating authority is clearly in breach ofthe principles ofnatural justice.

9. I also find that the appellant have submitted a letter dated 02.03.2021 received by the

office of the adjudicating authority on 03.03.2021 submitting documents for FY 2015-16.

However, the adjudicating authority has not taken the same into consideration while passing the

impugned order. Hence, the impugned order also becomes a non-speaking order.

10. I also find that the appellant submitted various documents in support of their claim for

exemption from service tax at the appeal stage, which was not produced by them before the

adjudicating authority and first time submitted at appeal stage. In this regard, I am of the

considered view that the appellant cannot seek to establish their eligibility for exemption at the

appellate stage by bypassing the adjudicating authority. They should have submitted the relevant Q
records and documents before the adjudicating authority, who is best placed to verify the
authenticity ofthe documents as well as their eligibility for exemption.

11. Considering the facts of the case as discussed hereinabove and in the interest of

justice, I am of the considered view that the case is required to be remanded back to the

adjudicating authority to examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is directed to submit all the

records and documents in support oftheir claim for exemption from the service tax before the

adjudicating authority within 15 days of the receipt of this order. The adjudicating authority

shall after considering the records and documents submitted by the appellant decide the case
afresh by following the principles ofnatural justice.

12. In view ofthe above discussion, I remand the matter back to the adjudicating authority

to reconsider the issue a fresh and pass a speaking order after following the principles or
natural justice.

0
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The appeal filed by the appellant stands disposed ofin above terms.
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Attested

(R.C~iyar)
Superintendent(Appeals),
CGST, Ahmedabad

Bv RPAD / SPEED POST
To,
Mis. Sanjay Karanraj Sakaria,
15, Ashapuran Apartment,
Ramnagar, Sabarmati,
Ahmedabad - 380005

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North

F.No. GAPPL/COM/STP/3362/2022-Appeal

Date : 22.05.2023

Appellant

Respondent
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Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
12)Guard FIle

6) PAfile
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